
Written Into Statute 

 
How the Law Learned to Lie 

There is a peculiar comfort in the written word. What is set down in ink acquires a kind 

of gravity - a weight that spoken claims can never carry. We trust the page. We obey the 

statute. We assume that if a thing has been written into law, it must first have been true. 

This is where the lie found its longest life. 

The calipers had already measured. The ledgers had already sorted. But measurement and 

classification, on their own, could still be questioned - the data challenged, the categories 

disputed, the charts dismantled by a different set of evidence. What the lie needed next 

was permanence. And of all the instruments in its workshop, none proved more durable 

than the law. The pseudoscience could be discredited. The sermons could be doubted. But 

the statute endured, because a society agrees to obey its laws long before it pauses to ask 

whether they are true. Law is the one instrument we honor first and question later, if we 

question it at all. 

This is the moment this essay steps into: not the invention of rank, nor its classification 

into charts and categories, but the moment those inventions were pressed into 

permanence. Written down. Codified. Made to wear the authority of fact. 

The Mechanism: A Category Called Into Being 

We are taught to believe that law describes the world as it is. A statute names a crime that 

already exists. A code recognizes a boundary already drawn. The law, in this telling, is a 

mirror - reflecting reality, not making it. 

But race was different. Here, the law did not describe. It created. 



Consider what a legislature actually does when it writes a racial category into statute. It 

does not point to something already present in nature and give it a name. It takes a 

boundary that was invented by scientists and bureaucrats and gives it the one thing they 

could not: enforceability. The category did not exist until the law spoke it. And once 

spoken, it was enforced as though it had always been there. 

This is the next turn of the quiet alchemy at the heart of Movement Four. A falsehood, 

measured and classified, is now written into statute and begins to feel like the natural 

order of things. The category hardens. The fiction sets. And within a generation, people 

forget that the boundary was ever drawn by human hands at all. 

The Function: How the Law Made Race Real 

The great legal historian A. Leon Higginbotham Jr. - a federal judge who turned the full 

weight of his scholarship toward this question - spent his life documenting how this 

happened. In his foundational work In the Matter of Color, he traces the colonial statutes 

of the seventeenth century and reaches a conclusion that should unsettle anyone who 

believes the law merely reflects reality. 

The law did not find race. The law manufactured it - statute by statute, decision by 

decision. 

Higginbotham’s evidence is meticulous, and it is worth naming plainly. In colonial 

Virginia, a 1662 statute declared that a child’s status as slave or free would follow the 

condition of the mother, not the father. This was no minor administrative note. Under 

English common law, a child inherited status through the father. Virginia’s lawmakers 

deliberately reversed that ancient principle - for one reason. It allowed the children of 

enslaved women to be born into bondage, and it allowed the men who fathered those 

children to escape all obligation. The law rewrote inheritance itself to serve the 

machinery of ownership. 

Then came the hardening. A 1667 Virginia statute declared that baptism would no longer 

alter a person’s condition of servitude - severing the old Christian promise that a convert 

could not be held as a slave. The spiritual door was bolted shut so the economic door 

could stay open. In 1669, the colony passed an act addressing the “casual killing of 

slaves,” which held that an enslaver who killed a person during punishment could not be 

charged with a felony, since no one would “destroy his owne estate.” Read that phrase 

again. A human being had been legally reclassified as estate - as property that a man 

could not be presumed to murder, because one does not murder what one owns. 

Each statute was a brick. Laid one atop another, they built a wall that would stand for 

centuries. 

The Makers: Name the Hands That Held the Pen 

It is tempting to speak of this as though it simply happened - as though a fog of injustice 

descended over the colonies and no one in particular was responsible. This is the lie's last 

and most effective defense: abstraction. 

So let us refuse it. 



These were not accidents of history. They were acts of legislation, debated and passed by 

named assemblies of named men. The Virginia House of Burgesses wrote the 1662 

statute of maternal descent. Colonial legislators, sitting in session, chose to overturn a 

thousand years of common-law inheritance because it served the profit of the people they 

represented. Judges ratified these categories in courtrooms, decision by decision, until the 

fiction acquired the polish of precedent. 

The lie was a made thing. And made things have makers. When we name the mechanism, 

we must name the hands that held the pen - because the moment we allow the injustice to 

become authorless, we grant it the permanence of nature. It was never natural. It was 

drafted, argued, and signed. 

How It Felt Legitimate: Whiteness as Property 

Here is the strangest turn of all, and it is the one the legal scholar Cheryl I. Harris 

illuminated in her landmark 1993 essay, Whiteness as Property. 

Once the law had taken the categories the scientists and bureaucrats invented and pressed 

them into statute, it did something extraordinary. It transformed whiteness itself into a 

form of property - a possession that conferred legal rights, protections, and privileges the 

state would recognize and defend. To be classified as white was to hold an asset. It came 

with the right to move freely, to own, to testify, to be believed, to be seen as fully human 

before the court. 

This is why the lie felt so legitimate to those who benefited from it. It was not merely a 

belief they held; it was a possession they owned. And people defend what they own with 

a ferocity they never bring to mere opinion. Harris shows us that the law did not simply 

categorize people - it invested the hierarchy with the weight of ownership, making the lie 

something that could be inherited, protected, and lost. 

A falsehood you can lose feels like a truth worth keeping. This is the alchemy by which a 

fiction, once written into statute, begins to feel like the natural order of things. 

The Counter-Ground: Ma’at and the Crown That Was 

Never Earned 

And yet. 

There is an older measure against which all of this can be weighed - a standard that 

existed long before Virginia’s burgesses ever convened. In the moral philosophy of 

ancient Kemet, the concept of Ma’at named the deep order of the world: balance, truth, 

justice, righteousness, harmony, reciprocity. Ma'at was not a suggestion. It was the very 

condition of order itself. As Maulana Karenga documents in his rigorous study of 

classical African ethics, Ma’at held that a society's legitimacy rests not on its power to 

enforce, but on its faithfulness to truth. 

Bring the colonial statutes before that measure, and something clarifying happens. 

Ma’at does not simply say these laws were unjust. It says something far more radical. It 

says that any legal order built on a distortion of the human is not an order at all. A statute 

that reclassifies a person as estate has not established order - it has administered disorder 

with a steady hand. A court that ratifies a lie has not upheld the law; it has draped 



falsehood in the robes of legitimacy. The courtroom can make a fiction binding. It cannot 

make it just. 

This is the counter-ground doing real work, not decoration. The calipers measured 

wrongly, but Ma’at reveals why the measuring was a wound rather than an error. The 

classification sorted falsely, but Ma’at reveals why the sorting was a severing rather than 

a description. The statutes were legally valid, but Ma’at reveals that legal validity and 

moral order are not the same thing - and never were. What wore the crown of law was 

disorder all along, ruling with a firm hand over a hollow foundation. 

The Widening: What Was Written Can Be Rewritten 

We began with the peculiar comfort of the written word - the trust we place in the page, 

the weight we grant to the statute. Let us end somewhere different. 

If the lie was written, then it can be unwritten. This is not sentiment. It is the plain logic 

of everything we have just traced. A thing constructed by human hands, statute by statute, 

in named assemblies, for nameable interests - such a thing carries no permanence but the 

permanence we grant it. It was assembled. It can be dismantled. 

For those doing the work today - in the coalition meeting, the policy fight, the grant 

proposal that names the historical roots of a present injustice - this matters more than 

abstraction might suggest. To understand that the hierarchy was legislated is to 

understand that it can be legislated against. The map of the present was drawn by 

decisions, and decisions can be made anew. What was written into statute can be written 

out of it. 

The counter-ground was always there, waiting beneath the whole edifice. Ma’at did not 

vanish when Virginia’s burgesses picked up their pens. It endured - a truth older than the 

lie and more durable than any structure built to replace it. The law learned to lie. But the 

law can also be taught, once more, to tell the truth. 

The lie was made. And what was made can be unmade. 
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